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Vézeni ¢tenari,

dostava se Vam timto do rukou dals$i a svym zplisobem pozoruhodné mo-
notématické ¢islo naseho ¢asopisu Ceské pravo zivotniho prostredi. Je podruhé
celé vénovano problematice izemniho planovani a stavebniho fizeni, a to nejen
ve vztahu k ochrané zivotniho prostfedi a jeho slozkam. Navazuje na nase prvni
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monotématické ¢islo vydané na totéz téma v roce 2021 (¢. 62).

K vytvoreni tohoto ¢isla nds jiz nepfimélo pfimo ptijeti nového stavebniho za-
kona ¢. 283/2021 Sb., ale zejména jeho nasledné novelizace a jeho vstup v u¢innost
postupné v prubéhu roku 2024.

Ceska spole¢nost pro pravo zivotniho prostiedi se do déni kolem nového sta-
vebniho prava aktivné zapojovala, a to zejména prostfednictvim svého podilu
na projektu ,,Ménime klima v legislativé pro nase obce a mésta, ktery byl zastitén
a koordinovan po uplynulych pét let asociaci ekologickych nevladnich organizaci
Zeleny kruh (feditelka Mgr. Petra Kolinska).

Vzhledem k tomu, Ze v okamziku psani tohoto Gvodniku jsou mi znamy jen
nazvy jednotlivych prispévkd, ale nikoliv jejich obsah, musim ponékud improvi-
zovat a omezit se spiSe na své reakce a ivahy na dané téma.

Hlavnim argumenta¢nim i politickym duvodem ptijeti zcela nového ¢eského
stavebniho préva byla mnohokrat medialné zdtiraziiovand skute¢nost, ze je Ceska
republika kdesi velice vzadu ve svétové tabulce priimérné doby potfebné k vydani
stavebniho povoleni. To udajné blokovalo dosazeni ekonomické prosperity a cel-
kového blahobytu. K napravé pak mély zfejmé vést tfi hlavni cesty.

Prvni z nich bylo zrychleni a lepsi provazani (v¢etné zjednoduseni) jednotli-
vych nasledujicich rozhodovacich procest. V tomto ohledu pfinasi novy stavebni
zakon jen jediny opravdu zasadni krok, a tim je spojeni izemniho fizeni a sta-
vebniho fizeni do jediného fizeni o povoleni zaméru. Tento krok by mohl do jisté
miry pomoci, nebot jedno spravni fizeni by mélo byt kratsi nez rizeni dvé. Napada
mé viak i jazykové otdzka, co nahradi povéstnou klasickou tabulku ,,Stavba povo-
lena“ na vratech ¢i ploté dotéené stavby, noveé zfejmé ,,Zameér povolen®. To v8ak zni
jazykové i obsahové velice podivné.

Nejsem si ani jist, zda natolik rozsédhly novy stavebni zdkon o vice nez 300 pa-
ragrafech oproti dfivéjsim polovi¢nim poctim ustanoveni ve starych stavebnich
zakonech, mize véci zjednodusit. Mozna by i zde méla misto neptimé platit prima
umeérnost (¢im stru¢néjsi — tim funkénéjsi)?!
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Druhou cestou byla vétsi profesionalizace statni spravy. Ta vSak ve své vétsiné
zUstava i nadéle v rukou stavebnich Gfadtl v prenesené ptisobnosti na méstskych
a krajskych uradech. Nalézt lepsi a motivovanéjsi referenty zfejmé nebude tak apl-
né jednoduché, protoze vysokoskolsky vzdélani stavebni odbornici, technici a prav-
nici jsou jinde, zejména v soukromé sféte, placeni nékolikandsobné vice. Navic pri-
padné navyseni jen jejich platd by se jisté setkalo se silnym odborovym odporem
ostatnich kategorii zaméstnanct vefejné spravy, ktefi se jisté maji za stejné vyznam-
né a vzdélané. Nadto je velkd ¢ast pracovniku stavebnich ufadu jiz v dachodovém
véku ¢i tésné pred nim a motivace ucit se nové je jisté velice nizka.

Treti cestou pak ma byt perfektné zvladnuta digitalizace povolovaciho (dosud
uzemniho a stavebniho) fizeni. K té v dobé psani tohoto ivodniku (pamatné da-
tum 17. 11. 2024) zatim nejen Ze nedoslo, ale zda se, Ze kdosi dokonce ,vypnul®
i stary elektronicky systém, ktery byl podporou pro dosavadni fizeni bézici dle
starého stavebniho zdkona. Jeho restartu bude zfejmé tfeba dalsi novela stavebni-
ho zakona?! Vladne tedy viceméné digitalni tma. Politické a personalni konsek-
vence ve vedeni Ministerstva pro mistni rozvoj ze strany vlady jsou dobfe znamy.

Jista odleh¢eni mohou predstavovat ,,bypassy® vytvorené tzv. liniovym za-
konem ¢i zékonem o jednotném enviromentalnim stanovisku (JES). Ani je-
den z nich v8ak neni z hlediska teoretického i praktického bez chyb. Pokud jde
o ,outsourcovani nejvyznamnéjsich staveb vodohospodarskych, dopravnich,
energetickych a digitalnich pod zvlastni organy a ve zvlastnim zrychleném rezi-
mu, pak zfejmé bude skute¢né rychleji dosazeno hospodarskych cili, av§ak zajmy
environmentalni, popfipadé i socialni, budou drasticky potlaceny a umenseny.
Pokud jde o jednotné environmentalni stanovisko pak, pokud pominu fakt, ze
je ztejmé poprvé v ¢eském pravu takto masivné oficialné uzito slovo ,environ-
mentalni®, prinasi procesni integraci pouze ¢aste¢nou, a to na tseku jen c¢asti
ochrany zivotniho prostfedi. Chranéna izemi ochrany ptirody a tzemi soustavy
NATURA 2000 jsou z néj vynata, zcela mimo pak bézi rezimy pamatkové péce,
integrovaného zachranného systému a rady dalsich. Jedna se tak tedy spise o ,,vy-
klesténi“ pozic resortu Ministerstva zivotniho prostfedi, kdyZ ostatni resorty si
zjevné svoje autonomni pozice uchovavaji ¢i uhdjily.

Pocity, protoze fakt podeptenych argumenty je dosud velice mélo, pak vedou
spise ke konstatovani, ze ,,jsme se snazili, co nejlépe to slo, ale dopadlo to jako vZdy*.
Az nékolik let u¢innosti nového ceského stavebniho prava v §ir$im pravnim a spo-
le¢enském kontextu celkové praxe ukaze, zda a jakych zmén vibec bylo dosazeno.
Zatim vsak, alesponl u mé, pretrvava spise celkova skepse. Rad se budu mylit.

Toto ¢islo si tak klade za svij cil podrobnéji pojednat nejen o novém ceském
stavebnim pravu, ale i o pfechodu z rezimu ze starého do nového stavebni zakona
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a téz o novém zakoné o jednotném environmentalnim stanovisku a dal$ich no-
vych pravnich predpisech.

Rédi bychom i timto ¢islem naseho ¢asopisu vyburcovali diskusi o nezbytnosti
zmén (minulych i budoucich). Nové stavebni pravo jisté prinasi i teoretické pravni
otazky, kdyz ziistava za svymi moznostmi jazykovymi a systematickymi (nepfe-
hledné a nezapamatovatelné pojmy, systém zakona s organy hned na prvnim mis-
té — dokonce pred pravem hmotnym atd.).

Zavérem chci podékovat vSem prispévateliim do tohoto ¢isla, které vnimam
jako jakousi reminiscenci na uspé$né ukonceny projekt ZK ,Ménime klima®

7 v.o

Preji véem ¢tenafim zajimavé, inspirativni a nékdy snad i provokativni ¢teni.

Prof. JUDr. Milan Damohorsky, DrSc.
piedseda CSPZP
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EDITORIAL

Dear Readers,

You are holding a brand new and in a way remarkable monothematic issue of
our Czech Environmental Law Review. For the second time it is entirely dedicated
to the topic of spatial planning and construction permitting procedures with
a scope overreaching protection of environment and its branches. It follows our
first monothematic issue having the same topic published in 2021 (No. 62).

We were no longer motivated to create this issue as a reaction to the adoption
of the new Building Act No. 283/2021, as much as to highlight its subsequent
amendments and its gradual entry into force throughout 2024.

Czech Environmental Law Society took an active part in the events surrounding
the new Building Act, especially through its participation in the project ,Changing
the climate in legislation for our municipalities and cities, which has been under
the patronage of and coordinated by the association of environmental NGOs
Zeleny kruh (director Mgr. Petra Kolinska) over the past five years.

Since, at the time of writing this editorial,  am familiar with titles of individual
contributions but not with their content, I am somewhat compelled to improvise
and limit myself to reactions and observations on the topic.

The main political reason in favor of recodification of Czech construction law
was the fact, often emphasized in media, that the Czech Republic is at the bottom
of the table dealing with average time required to issue a building permit. This
allegedly made impossible to achieve economic prosperity and overall well-
being. This was to be fixed in three ways.

The first one was speeding up of and interlinking (as well as simplifying) the
various procedures that follow. In this respect, the new Building Act introduces
only one truly crucial step that is the merge of spatial planning and construction
permitting procedures into a single procedure for the authorization of a project.
This step could help to some extent, as one administrative procedure should be
faster than two. However, a linguistic question comes to my mind on what will
replace the commonly known ,Building permitted® sign placed on the gate or
fence of the respective building — probably ,Project permitted. However, that
sounds very strange in terms of language and content.

I am not even sure whether a new Building Act (more than 300 sections long,
compared to its predecessors having half the number of provisions) can really
simplify things. Maybe, direct proportionality should apply in this case instead
of indirect proportionality (the briefer the act — the more functional)?!
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The second way was greater professionalization of public service. However,
construction administration remains a delegated competence and stays in
hands of construction authorities in municipalities and regions. Finding better
and more motivated officers will probably not be easy, as university-educated
construction experts, technicians and lawyers are paid several times more in
other sectors, especially in the private one. Moreover, any increase in their
salaries would certainly be met with strong opposition from other categories
of public service employees, who consider themselves to be equally important
and educated. In addition, a large proportion of public service employees in
construction authorities is already at or close to retirement age, and therefore
the motivation to learn new skills is certainly very low.

The third way represents the perfectly managed digitalization of the permitting
(previously spatial planning and construction permitting) procedure. At the
time of writing of this editorial (the memorable date of November 17, 2024), this
has not taken place yet and at the same time it seems that someone has ,switched
oft* the old IT system that served as platform for proceedings under the old
Building Act, the restart of which will probably require another amendment
to the Building Act. The digital darkness reigns, so to speak. The political and
personal changes in the leadership of the Ministry of Regional Development
performed by the government are well known.

The ,bypasses’ created by the so-called Line Act or the Single Environmental
Statement (SES) Act may provide some relief. However, neither of these
laws is without flaws from theoretical as well as practical point of view. The
,outsourcing’ of the most important water, transport, energy and digital
constructions to special authorities and under a special fast-track regime may
lead to faster achieving of economic objectives, but environmental interests
and, where appropriate, social interests, will be drastically suppressed and
diminished. As far as Single Environmental Statement is concerned, it brings
only partial procedural integration and only in the area of environmental
protection, apart from the fact that this is probably the first time when the
word ,environmental® has been officially used in Czech legislation in such
a massive way. Protected nature conservation areas and NATURA 2000 sites
are exempted from application of the said instrument, while the regimes
of heritage conservation, the integrated rescue system and many others are
completely out of scope. Thus, only selected agendas of the Ministry of the
Environment are included, while other ministries have obviously succeeded in
preserving their autonomous positions.
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Since we currently dispose of very few arguments that are fact-based, impressions
lead to the conclusion that ,we tried our best, but it turned out as usual. We have
to wait several years during which the new Building Act will be in effect in order
to be able to fully assess whether and what changes have been achieved at all.
For the time being, I remain rather skeptical, but I would be happy to be proven
wrong.

To sum up, the focus of this issue does not limit itself to the new Building Act,
but also deals with intertemporality of permitting regimes and covers Single
Environmental Statement Act and related new legislation.

This issue of our magazine would also like to stimulate discussion on the
necessity of legislative changes (past and future). New Building Act certainly
raises theoretical legal questions, for it fails to deliver coherent and foolproof
provisions (unclear and unmemorable terms, provisions on competences in the
beginning of the text — even before substantive law, etc.).

Finally, I would like to thank all the contributors to this issue, which I see as
reminiscence of the successfully completed project ,Changing the Climate®

I wish all readers an interesting, inspiring and sometimes perhaps even
provocative reading.

Prof. JUDr. Milan Damohorsky, DrSc.
Chairman of the CELS
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